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This is an interview of Professor Carl Auerbach for the project: Conversations in Legal

Education: Oral Histories of the First Half-Century of the University of San Diego School of
Law. The interview is being conducted by Professor Jack Minan at the University of San Diego
School of Law Legal Research Center on November 22, 2004. This is the third tape of this set of
interviews. Tapes and transcripts of this interview will be archived at the University of San
Diego’s Copley Library.

JM:

Good afternoon, Carl.

CA:

Hello.

JM:

I’d like to begin by saying that it is a special honor to have this conversation with you. As

you know, my family and I cherish the relationship we’ve had with both you and your family
during the years we’ve been together at USD. If at any time you get tired or would like to take a
break, just let me know, and we’ll take a break.
I’ve structured the interview to fit into several general categories. First, I’d like to begin
with focusing on some autobiographical comments intended to introduce you as a person.
Another category of questions will be your reflections on the University of San Diego since
joining the faculty in 1985, and then lastly, I’d like to get your thoughts about certain
considerations bearing on the future.
I’d like to begin with a few general questions. One, how old are you now?

CA:

Now? Last October, I celebrated my 89th birthday.

JM:

And you’ve been in teaching for …

CA:

Since 1947.

JM:

One of the things that I find interesting is how you spend your typical day or week, and

how well it has helped you to maintain what in my view is your remarkable intellectual acuity.
So why don’t you tell us a little bit about how you spend a typical day. I have some more
specific questions, but how do you spend your days?

CA:

Well as you grow older, unfortunately, you find that it takes longer to accomplish things

that you used to do more quickly, so that preparing for class takes longer than it used to, even as
recently as ten years ago. I’m reminded of that wonderful statement that Justice Holmes once
made. He was walking along the streets of Washington with Justice Brandeis, and a very young
beautiful woman came by, so Justice Holmes turned his head and said to Brandeis, “Oh, to be
seventy again [laughter]!” Again, that’s why I say preparing for my classes consumes most of the
day, but I also make it my business almost every day to exercise, which I do for about an hour
and a half per day, and I also, not rigorously, although I make every effort, practice my violin
about an hour a day. So, when you add all that up, my day is filled, with no time much to spare.
It takes me a week, for example, to read the Sunday New York Times, and I try to do that on my
bicycle, so keeping up with what’s going on in the world, preparing for class, and taking care of
my health, to the extent I can … You know that I’m a diabetic, and that takes a good deal of my
time also.

JM:

What books are you currently reading?
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CA:

Currently? Well, I’ve been reading Noah Feldman’s very interesting books on Iraq and at

the moment, I’m also reading Roy Brooks’s very interesting last book on atonement and
reparations. I think he’s done a very excellent job.

JM:

I’m sure he will be delighted to hear your [unintelligible].

CA:

I’m going to talk to him about it right after the Thanksgiving period.

JM:

I was surprised to realize that you were a Star Trek fan at one point in your life.

CA:

Oh, yes, indeed, I still am, to the extent possible.

JM:

Would you tell us a little about that?

CA:

I’ve always been fascinated by science fiction, beginning with Asimov and Ray Bradbury.

I never watched the original Star Trek, Captain Kirk series, but I was early fascinated by Star
Trek: Next Generation. That’s when I really became a fan, and then watched reruns of the older
ones.

JM:

And, if my memory serves me correctly, you would find many moral stories in the Next

Generation.

CA:

Yes, oh, yes, it was a very moralistic show in many ways. They always had a moral point

to make, and of course, the good guys always won [laughter].

JM:

And you’re a sports fan of some note, I take it, also.

CA:

Yes, indeed, only when either the Vikings play football, or the Lakers play basketball

[laughter]. My interest wanes when they’re not in the game.
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JM:

Tell us a little bit about your mother and father and where you grew up.

CA:

My mother and father came from Austria. My father told me that he left Austria because

he didn’t want to be conscripted for the army of Emperor Franz Josef. They came to this country
at the turn of the century, I think about 1905. My father was a carpenter, and my mother worked
as a seamstress in a factory. My father ultimately became a superintendent of construction in the
movie industry. He started in, what was the name? They were the forerunners of Paramount
Pictures, Jesse Lasky, and I forget the name of his partner. I can look that up soon. He built the
sets that were used in motion pictures, and their first studio was out in Astoria, Long Island,
where he worked. He would get the plans from the art director on the movie, and it was his job to
translate these plans into sets.

JM:

Were they a religious couple?

CA:

No, that was the interesting thing. My father was an agnostic, or maybe even an atheist.

My grandfather was religious, and he would always say that there was a God, and when he died,
he was going to come back and tell us so. I’m still waiting.

JM:

What was your father’s name and mother’s name?

CA:

My father’s name was Morris, and my mother’s name was Rose.

JM:

Now, you’ve indicated that you knew something about your grandfather. Did you know

him as a person?

CA:

Oh, yes, oh, yes.

JM:

Tell us a little about your grandfather and grandmother, either on your mother’s side or

your father’s side.
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CA:

Well, my grandfather, as I said, was very religious and very interesting in many ways. I

loved him very much. He was the sage of the neighborhood, and I remember very many times
that he would sit in the street in front of our house. A group would always assemble, and they
would discuss everything under the sun, and he was at the center of wisdom, but he was about 52
years old when he came to this country and never did a stitch of work in his whole life. It was
just amazing to me that that was [laughter] the case, but it was in some kind of a tradition that the
head of the family would devote himself to the Scriptures and to learning and didn’t have to
work. I don’t know how they expected to be alive, but my parents contributed to [laughter] their
upkeep.

JM:

And this was your grandfather on your father’s side?

CA:

On my mother’s side.

JM:

On your mother’s side, and what was his name?

CA:

His name was Hart, and my son’s named for him.

JM:

Are there any other notable relations from your early childhood that come to mind?

Cousins? Siblings?

CA:

Well, I had two sisters, of course. One of them is still alive, and the other recently died,

actually. My sister Ruth died last year. She was about three years younger than I. I have a sister
Betty, who’s seven years younger than I, who’s still living.

JM:

As you think back on your early years, is there any person or persons who most

influenced your intellectual development, your innate curiosity?

CA:

Up until what age do you have in mind?
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JM:

I would say through college.

CA:

Oh, through college? I can’t think of anyone in particular other than the group of teachers

I had in high school and college. Probably one was very important. That was Leo Gershoy, G-ER-S-H-O-Y, who was a professor of history. He was a graduate of Cornell and a specialist in the
French Revolution and Napoleonic Era. I remember because I owed him a great debt. I had a job
when I was going to college, sweeping the gymnasium for twenty-five cents an hour on the
Federal Relief program of the time. Gershoy learned that that’s what I was doing, so he arranged
for me to help him translate the memoirs of Napoleon for twenty-five cents an hour, not that he
needed my help, but [laughter] he got me out of the gym.

JM:

And you were translating the memoirs from French to English?

CA:

From French to English.

JM:

Tell me a little bit about your language skills. I know you speak German and …

CA:

I can speak German and understand German, but I can’t speak French. I can read French,

but I can’t really speak French.

JM:

Did you develop your language skills through your parents?

CA:

German through my parents, yes.

JM:

And what about French?

CA:

French through school.

JM:

You served as an army officer during World War II and saw the realities of the Holocaust

at a personal level. How did you war experiences affect who you are today as a person?
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CA:

Well, one of the things which I think I realized quite clearly, which was not realized

generally, was the necessity to give blacks their civil and human rights. I felt that the racial
problem was going to be the single greatest problem facing the country after World War II, and
that was a profound lesson, not that I needed it, because my whole family in Austria was wiped
out in the Holocaust. I had small remnants of a family in Germany who were also wiped out,
died in one or the other of the camps, but seeing this up close and the way even blacks were
being treated in the Army made the connection for me quite clearly, and I spent practically a
good deal of my life in the civil rights struggle.

JM:

Could you tell me a little bit about Hubert Humphrey and your association with him.

CA:

Yes. After the War, Reinhold Niebuhr, the great Protestant theologian, looking back on

it--I think he and Sidney Hook were the two greatest intellectual influences on me--decided that
one of the defects of the New Deal was that it did not create a movement that could endure after
the death of Roosevelt, and that he would try to create a new liberal movement that would be
dedicated to liberal ideas at the same time that it was anti-Communist, and this was the important
thing. So he created the, an organization called the Union for Democratic Action, which was a
small group, out of which, in 1946, when I returned from the War, from Germany, and joined my
friends, I saw the necessity for that kind of a movement, too. And Niebuhr was responsible for
creating what became the Americans for Democratic Action, and at the founding meeting of
Americans for Democratic Action in January 1947, this young mayor from Minneapolis came in,
Hubert Humphrey, with his entourage of young people who were quickly termed the “whiz
kids,” and everybody recognized at that time that this was going to be a future political leader of
American liberalism. By the way, Ronald Reagan was also a delegate to that founding meeting.
He was then President of the Screen Actors Guild, and he became a founding member of
Americans for Democratic Action then.

JM:

Were you involved with any of Humphrey’s campaigns?
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CA:

Oh, yes. In fact, at that meeting, Humphrey told me that he had a debate scheduled on

Town Meeting of the Air dealing with post-War economic controls, and would I come to
Minnesota to help him prepare for it. I went to Minneapolis, it was my first visit then, to help
Humphrey prepare for this radio debate on the Town Meeting of the Air, and then I remained in
touch with him through our common association in the ADA until the day he died. And I was
very active in the 1960 primary campaign against Kennedy in Wisconsin and Minnesota. And
then, of course, I was co-chair of Professors for Humphrey in the 1968 campaign, which
Humphrey lost to Nixon, of course.

JM:

Were you active in his presidential campaign?

CA:

Yes, in ’60 and ’68, yes.

JM:

The conventional wisdom that I have often heard is that had he become President of the

United States, you would have been one of his choices to the Supreme Court. Is that …?

CA:

He never told me that [laughter], but apparently, he seems to have told others because …

So far as I am concerned it’s entirely hearsay [laughter].

JM:

I see. How have the Supreme Court’s appointments and the associated process changed

from the Humphrey era through the present time?

CA:

Well, I would say that, until quite recently, presidents have generally had their way,

although if you look at the history of the Court, it’s a surprising number of nominees who’ve
been turned down by the Senate. It’s not an unusual practice, because it’s occurred sufficiently
frequently to be regarded almost as normal, but generally, the attitude was that presidential
appointment was one way to democratize the Court, because it was the only way in which you
would get new blood reflecting current political thinking on the Court. Today, of course, you
have this very strange business that extremists on the right or the left are going to be excluded,
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and the only nominees that will pass muster are those in the mainstream, whatever that may be.
The experience with Bork and the two people that Nixon tried to appoint, do you recall …?

JM:

Haynesworth?

CA:

… Haynesworth and Carswell, Harold Carswell--has given rise to the thought, that the

Senate has turned down a great number of appointees to the Court for political reasons. Now, of
course, I think a good deal of that is based on the misconception, in my humble opinion
[laughter], of the role of the Court. It’s always been political, and the quicker that is recognized
the better off we would be. I’ve always thought that Joe Rauh’s suggestion was a good one, that
every nominee running for President, should indicate to the people who are, the persons that he
would look to in choosing Supreme Court judges, so that the people in voting would have a
chance to express themselves on that issue, which they don’t do today, because that’s not the
most salient issue in the minds of most people.

JM:

Could you tell me a little bit about your association with former Vice-President Walter

Mondale?

CA:

Yes, Fritz Mondale was one of the young people who accompanied Humphrey to the

founding meeting of the ADA, and I , originally, actually, when he started running for office in
Minnesota, Laura and I ran the first dinner party for him to meet some of the leading politicians
in Minnesota. So I remained fairly close to Fritz Mondale, as he is known, for most of his career,
and I was delighted to see the Minnesota Law School named for him.

JM:

Was he a former student of yours?

CA:

No, he was not. I didn’t come to Minnesota until 1961, and I think that Fritz had just

recently graduated.
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JM:

As he rose to political prominence, do you have any recollections as to the issues that he

talked to you about?

CA:

Well, civil rights. He was ultimately responsible for the 1968 Fair Housing Act. And of

course, the agonizing period of the Vietnam War, where we were all engulfed by controversy at
the time, and I was trying to help Humphrey as best I could during that period.

JM:

Are you still in touch with him?

CA:

Yes, I am. I went to the dedication of the Minnesota Law School just a couple of years

ago, and that was the last time I had a chance to talk to him.

JM:

As you reflect on the many students that you’ve had over the years, were there any that

stand out in terms of what they have gone on to do?

CA:

I can’t remember their names--a governor of Michigan, I recall, and a congressman now.

I just forget the names, Jack, unfortunately.

JM:

Well, I know one of the people that you helped me with is a current attorney general for

the State of Minnesota, Mr. Hatch, I believe it is?

CA:

Yes.

JM:

And I suspect …

CA:

What’s his first name?

JM:

Mike.

CA:

Mike Hatch.
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JM:

Right.

CA:

Michael Hatch, right. Skip Humphrey was a student of mine. This was Hubert’s son, who

was Attorney General of Minnesota for a very long time and who inexplicably lost the
governorship to Jesse Ventura. That was Skip.

JM:

Which Supreme Court justices have you known most closely?

CA:

Frankfurter, of course.

JM:

Any others?

CA:

I knew Jackson, Blackmun, of course, and Warren Burger, and Rehnquist, whom I like

personally. Scalia I’ve known for 35 or 40 years.

JM:

Give us a little insight as to who these people were as people, starting with, say,

Frankfurter.

CA:

Well, Frankfurter, I went into this with Mike, Mike Rappaport, Frankfurter was my

teacher at the Harvard Law School in the seminar I took with him in Administrative Law. He
then got me my first job in a private law firm, which was headed by a close friend of his, I think
from Harvard Law School days, General Samuel T. Ansell. And then, right after Frankfurter was
appointed to the Court, I used to see him fairly frequently whenever I came to Washington on
business or pleasure. I made it my business to try to visit him if it was in his convenience for me
to do so.

JM :

What about Jackson, Justice Jackson?
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CA:

Jackson I just knew. I would try to visit the justices when I made my annual trip to the

Supreme Court to try to recruit faculty for Minnesota, and then, I would get to see a good deal of
the justices to talk to them about different people.

JM:

And what about Justice Blackmun?

CA:

Blackmun, of course, was from Minnesota, and I knew him fairly well when he was on

the Eighth Circuit Court of Appeals, and then, of course, when he was on the Supreme Court.
And then, you may recall that I was instrumental in getting him to come out here to be a
Nathanson lecturer.

JM:

I do. We’re going to take a break and shift the tape.
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JM:

You were telling us about Justice Blackmun and his ties to Minnesota. Is there anything

else that you recall about Justice Blackmun that you’d like to share with us?

CA:

One of the interesting things which bear on his decision in Roe against Wade—He went

to the library of the Mayo Clinic when he was deciding the abortion case and consulted with the
Mayo doctors and read a ton of stuff in their library, which is reflected in his opinion in Roe
against Wade. And I always thought, much as I admired him and have deep affection for him,
that that was a mistake. The mistake he made was in not divulging to the parties involved what
he was doing and giving them a chance to meet the data on which he relied instead of simply
setting out the data in the opinion. Not that I think it would have made a difference in his
decision, but I think it would have removed all the criticism that was based on the unfairness of
his assumption of certain facts without giving the parties a chance to challenge them if they
wished to do so.

JM:

And your thoughts about Justice Burger?

CA:

I always liked Burger, even though I disagreed [laughter] with him most of the time. I

knew him, too, when he was on the Court of Appeals for the District of Columbia. And he was
very very close to our law school, and I invited him to give the major address at the dedication of
our new law building. And I tried unsuccessfully to show him that our courtrooms were so built
that we could have TV and radio transmission of what happened in our courtrooms without

disturbing the courtrooms at all. I was trying to get him to be a little more open about the
possibility of permitting the Supreme Court’s oral argument to be made public, but I had
absolutely no effect on him whatsoever [laughter] in this regard.

JM:

As you know, Justice Rehnquist is seriously ill …

CA:

Yes.

JM: … at the current time. What are your recollections and association with Justice Rehnquist?

CA:

I invited him to come to the law school at one time, and he was a Justice-in-Residence for

a while, and I remember I had a colloquium in which he agreed to present a paper, and then I
presented a paper criticizing one of the decisions that he wrote quite strongly, and he reacted
quite nicely to that. This involved something that interests you, as to where the property right
came from, which could not be abridged without due process, and, you know, the Court said
there was no federal notion of property, only a state notion of property, and I tried to attack that
view by claiming that the cases really stood for creation of a federal right to property [laughter].
But he was always very gracious, and I’m very sorry to hear about his state of health, but despite
the fact that I disagree with most of his major decisions, I always liked him very much as a
person.

JM:

And Justice Scalia was on campus in February of this year …

CA:

Yes.

JM:

… and we sat at a table together when Justice Scalia spoke, and you told me at the time

how you knew Justice Scalia. I wonder if you’d share that story again.

CA:

Well, I knew him in connection with the work of the AALS and the ABA in the

administrative law field. When he was named Chairman of the Administrative Conference of the
2

United States, of which I was a public member for four years. Scalia dismissed me from
[laughter] the Administrative Conference and said he was not going to have me reappointed
when my term expired, because he thought that there ought to be rotation. I thought that that was
an excuse, and that he had knocked me off the Administrative Conference for political reasons
[laughter], and I’m convinced of that to this day.

JM:

Carl, I’ve heard you say on a number of occasions that David Ginsburg, who is referred

to in the earlier tape with Michael Rappaport, was the perfect lawyer, and that he was a person
who you would go to if you were ever in trouble. What are the characteristics of the perfect
lawyer that you see in David Ginsburg?

CA:

He has a remarkable sense of objectivity. If you presented something to him, you’d have

to look him in the eye, and you knew if you did that, that you would have to tell him the whole
truth [laughter], and you couldn’t fudge on any issue. And he would elicit the same response
from his clients, and he had a remarkable balanced judgment. So that it would be objectivity,
balanced judgment, and then he cared about you--at the same time he indicated concern and care
for you as a person, and clients appreciated that, too. They would have a caring advocate who
was nevertheless objective about their case, and who would give you a judgment about what you
should do on which you could rely with a great deal of confidence. This is quite apart from his
ability in the technical stuff. He was an absolutely magnificent writer. I used to be ashamed in
those days about the way he would edit what I wrote, because I was proud enough to think that I
was a good writer, but he would edit me mercilessly, and I learned a great deal from that. I’m
still in touch with him. He’s 93 years old.

JM:

As you know, I spoke with him and was able to encourage him to contribute to the tribute

that we did ..

CA:

For which I am grateful, and was grateful.
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JM:

… and just share with you that, at the time, he was 92, and when I called him, he was at

work and answered his own phone and seemed to be busy and quite intellectually alive.

CA:

That’s still the case. I mean, he has clients who’ve not deserted him for 50 years.

JM:

I’d like to now shift the focus, more specifically to your recollections since joining the

USD law faculty, and I thought we might begin by my showing you the top ten news stories
from the 1985 World Almanac …

CA:

Oh, isn’t that interesting.

JM:

… and after you, what are your thoughts on how society has changed or remained the

same since 1985, and these are the news stories, and I’ve highlighted some of them for you.

[rustling of papers--CA peruses news stories.]

CA:

This first one deals really with 1984, The Book of Facts for 1985, so it deals with the ’84

campaign in which Mondale selected Geraldine Ferraro as his running mate.

JM:

Did he consult you on that appointment?

CA:

No, no. … Some of this is 1985. Yeah, a lot of these items are ’85, because it reports the

terrorist attack on our troops in Lebanon, the invasion of Grenada, the withdrawal by the Soviet
Union from the Olympics, and the CIA-directed mining of Nicaraguan ports. I never heard of
that one.

JM:

Carl, as I reflect on these, it seems to me that one of the things that is interesting about

1985 is the military adventures that the United States …

CA:

Right.
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JM:

… was involved in.

CA:

Grenada and Lebanon, yeah.

JM:

The Democrats were criticizing the 180.4 billion dollar deficit President Reagan …

CA:

Right, defense spending, yeah

JM:

How have things remained the same and/or changed since the years that you first joined

our faculty?

CA:

You mean in terms of what’s happening in the world?

JM:

Yes.

CA:

Well, it could be said that the withdrawal from Lebanon, after the suicide terrorist attack

on our troops in Lebanon, in which 241 Americans were killed, most of them Marines, was
Reagan’s very great mistake in view of what happened thereafter. It encouraged world terrorists
to sthink that the United States would back down if a sufficient number of Americans were killed
with consequent adverse reaction in the United States. The Grenada exploit in many ways was a
joke and a sort of cheap reaction to the withdrawal from Lebanon. But it’s hard to say, you know,
this gets into a long long story about the sources of our current difficulty. It’s difficult to say that
there’s one particular reason for the increased terrorist activity in the world.
Yassir Arafat invented suicide bombing, and Osama bin Laden perfected the technique, and it is
difficult to say whether we are more or less safe as a nation today than we were in 1985. We’re
much more concerned about our security today than we were in 1985.
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JM:

Well, let me shift away from the Almanac, which is kind of a global picture, and talk

about what influenced your decision to join the USD faculty. I understand that you were initially
a reluctant suitor or at least required some convincing.

CA:

No, I was not reluctant. I just listened when Ken Davis pioneered visiting USD. When

Nat Nathanson joined Ken Davis on the faculty here, he asked me to join them, and the prospect
of coming to San Diego and being with Ken Davis and Nat Nathanson, two friends whom I loved,
was irresistible. I was going to come in 1984, but I had made a commitment to UCLA that I
would teach in the Spring of 1984 at UCLA, so I couldn’t come then. I was very sorry that I
couldn’t, because I missed the opportunity to be here at the same time that Nat was here. So I
came in 1985. I told Sheldon Krantz that I would, after my stay at UCLA. It was, as I said
primarily the attraction of Davis and Nathanson.

JM:

Were there any other influencing factors, such as being close to your daughter?

CA:

Yes, indeed. My daughter, as you know, is a lawyer in a large law firm in Los Angeles,

and the possibility of being near her was, of course, a deciding factor, but I think we would have
come in any case. Don Weckstein, of course, I knew quite well. He was one of the few who used
our book on the legal process with great [laughter] enthusiasm, and I got to know him in that
connection at meetings of the AALS. I think Don was the only member of the faculty at that time
that I knew well. And I met you and Margo, you will recall, at a party that Nat and Leah
Nathanson gave in 1984, I believe, yes.

JM:

What role did your wife, Laura have in your decision to spend time in San Diego?

CA:

Well, she was delighted to get out of the cold [laughter] and be near Linda. She also

volunteered to do some work for the law school, you may remember, and she was responsible for
the current condition of the USD ADVOCATE, although I think the journal, as I told George, is
much better than it was in Laura’s days. But that gave Laura something to do and a connection
with the law school, which she appreciated.
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JM:

Tell us a little bit about your initial impressions of the law school.

CA:

Well, I was always impressed with the quality of the faculty as it compared with the

quality of the student body at that time. The student body left a good deal to be desired, although
there were particular students who were among the best I ever had in any law school in which I
taught. I’m thinking, for example, of Kay Morgan, who I think was the single best student I ever
taught, and she was a graduate of USD, whom Larry Alexander and I recommended for a
fellowship at the Yale Law School, where she did amazingly well. She stood her ground among
the best of the graduate students the Yale Law School had at the time, as we were told by
members of the Yale law faculty. So there always have been excellent students at the top, but
there was not a sense of great devotion to work [laughter], I found, among a good many of the
students at the time, and this was unfortunate. For example, just to mention the most unfortunate
of these experiences, and I’m sure it couldn’t occur today, Kay Morgan took Administrative
Law with me, and she was bitterly criticized and attacked by students in the class because she
participated too much in class discussion. I thought that was simply astounding, and Kay took it
with a great deal of grace. I don’t know that an ordinary individual could have withstood that
kind of peer pressure, but she did. But this was a rather frustrating experience, and I don’t think
that would occur today with the student body that we now have. And that was an enormous
change, which I think has helped to recruit an even better faculty. I think we have an excellent
faculty now, and we have to be thankful that the improvement in the student body keeps pace
with the improvement in the faculty.

JM:

During much of the time that you’ve been on the faculty at USD, you’ve traveled back

and forth to the Chicago area. Tell us about how you’ve divided your time between academic
institutions since 1985.

CA:

Well, when I started coming to USD, it was in the Spring of ’85, I kept coming only for

the Spring semester for my whole career at USD. I officially retired at Minnesota in 1986, and
thereafter, I really didn’t want to work for both semesters, so that I traveled between Minnesota
7

and USD up until ’92, I believe. I taught at Minnesota until 1988. Laura died in 1988, and it may
be that I stopped earlier. I think I taught a few years after my official retirement, and then in ’94,
when I met and married Lenore, I moved to Chicago, and became associated with Northwestern
Law School, which was kind enough to give me an office and a secretary and all the facilities I
needed and asked for no work in return, so I was a sort of a permanent visiting scholar there,
while each Spring I would come to USD.

JM:

Tell us a little bit about how the Nathanson Lecture Series came into existence.

CA:

It came into existence, of course, after Nat’s death when Leah wanted very much to

perpetuate Nat’s memory, and I think Leah has been the principal financial supporter of the
Nathanson lectures since that time, although some of us have dedicated our contributions to the
law school to the Nathanson lectureship. I don’t think those contributions have ever amounted to
the total cost, and Leah has made up the difference. And I think this was started in what? ’84,
was it not? When is the first Nathanson lecture, ’84 or ’85?

JM:

I think it’s 1984.

RL:

I think so.

CA:

“84? Yeah, that’s what I thought.

JM:

Carl, I’d like to show you a list of the Nathanson speakers. Some of the people on the list

you’ve already spoken about, and I wonder if you could just, going through the series of names,
identify any people that you know particularly well and perhaps were influential in identifying,
and tell us a little bit about each.

CA:

Yes, actually, I was responsible for choosing a good many of them by default. We were

supposed to have a faculty committee, which I still hope will someday be created, to choose the
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Nathanson lecturer, but that never seemed to take place, and always at the last minute, I would
have to try to exercise ingenuity to get a speaker.
The first speaker, of course, was Justice John Paul Stevens, and I had nothing to do with
his choice. He was chosen for the obvious reason that he was a Justice of the Supreme Court and
one of Nat Nathanson’s favorite students, and Leah Nathanson knew him quite well while he was
a student.

JM:

Carl, we’re about ready to run out of tape time, so why don’t we take a break, and then

we’ll continue with the other speakers.
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JM:

Carl, we were talking about the various speakers who have participated in the Nathanson

lecture series, and you were sharing insights concerning some of these.

CA:

Yes. I mentioned Justice Stevens. The second lecturer was Judge Carl McGowan. Carl

McGowan was Adlai Stevenson’s aide and campaign manager when Adlai Stevenson ran for
President. He was also a professor at Northwestern, which is where he originally met Nat
Nathanson, and ultimately ended by appointment of President Kennedy on the Court of Appeals
for District of Columbia, and I knew him very well from law school association work and
because Nat was our mutual friend, and Carl McGowan and his wife visited me from time to
time in Minneapolis, so he was the second lecturer and a natural for that reason.
The third, of course was Ken Davis, who needs no introduction.
The fourth, I began to have something to do with the lectures, and that was Abner Mikva.
Abner was a congressman from Illinois, who was a liberal Democrat at the time and then was put
on the Court of Appeals for the District of Columbia by Kennedy, I believe, and he then became
counsel, was it, to Carter, I believe. He was presidential counsel to Carter, and he’s now teaching
again at Chicago, and he’s written a casebook and a text on legislation, so he was the fourth
lecturer and the only one who has served in all three branches of the government. He was a
congressman, as I pointed out; he was on the Court of Appeals; and he was in the executive
offices, counsel to the President, so that is quite something. He’s very active to this day.

The fifth lecturer I had nothing to do with, and I don’t know how Charles Fried was
chosen. He was Solicitor General of the United States. He was a professor of law at Harvard
before he became Solicitor General and is now back at Harvard. There was some feeling, and I
think, judging by those chosen on the whole, there may be some justification for it, although I
never thought it was a requirement, that all the Nathanson lecturers should be liberals. Charles
Fried, of course, is a conservative in his work on the court and in his writings and generally, and
I don’t think that should be a qualification for being a Nathanson lecturer.
The sixth was Bill Pedrick, who was a colleague of Nat’s at Northwestern and then left
Northwestern to be Dean at Arizona State University. I tried very much to get Pedrick appointed
Dean at Wisconsin while I was in Wisconsin, and I was always sorry that I failed in
accomplishing that objective. It was one of the reasons I left, among others, I left Wisconsin at
the time, but he was a wonderful person and a wonderful academic, and he used to run the skits,
you may recall, at the Annual Meetings of the Association of American Law Schools. He had a
beautiful singing voice, and singing was always a, what shall I call it, a distinguishing mark of
these skits.
The seventh lecturer, of course, was Bill Wirtz, and of course, it’s one of my great
pleasures that I was able to sway Bill Wirtz, in turn, to join us as a Visiting Professor, and I think
he came shortly after I came, and he, too, was a colleague of Nat’s at Northwestern Law School.
And Bill, interestingly enough, to this day regrets the fact he was never named Dean at
Northwestern Law School, which he wanted, a job he wanted very badly, and it’s to
Northwestern’s discredit [laughter] that they never made him Dean. The new library, I should
say the library at the new Labor Department building in Washington, D.C., is named for Bill and
Jane Wirtz. You know how much affection Jane and Bill Wirtz had for the Minan family.
The eighth lecturer, who was Justice Sandra Day O’Connor, and I just met her on the
occasion she had come to San Diego. I really do not know her, and I think it was Dan who, or
was it Kristine, I can’t recall who, it may have been Kristine who asked the justice to come here.
The ninth lecture was given by Justice Blackmun. I mentioned that I invited him to come.
The tenth lecture was given by my colleague, and I asked him to do it, Louis Henkin,
who is Professor at Columbia University and one of the leading scholars in international law and
human rights, and he was a reporter for the Restatement of the Foreign Relations Law for the
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American Law Institute, a wonderful scholar and a wonderful friend of Nat’s and mine, and he
delivered a wonderful lecture on immigration policy.
The eleventh lecture I gave myself.
The twelfth lecturer I was also responsible for was Ambassador Sol Linowitz. Now, Sol
Linowitz worked for Nat in the OPA in Nat’s department of the OPA. He subsequently went to
Xerox and owned a good deal of Xerox, and he was an ambassador to the South American
countries by appointment of, was it Kennedy or Carter? I can’t remember when he was
Ambassador, it was either President Kennedy or President Carter, and wrote some very
interesting lectures, a book on the current status of the legal profession, and it was based on that
book that I thought he would have something interesting to say to our faculty and students in the
Nathanson lecture that he gave on the legal profession.
The thirteenth lecturer, again I’m responsible for that, was my very good friend John
Frank, who was a graduate of the Wisconsin Law School and a favorite student of Willard
Hurst’s. He then taught at the Yale Law School, and the Yale Law School made the amazing
mistake of not granting him tenure even though he had turned out an excellent casebook on
constitutional law and had written some very interesting stuff. Well, I think that this was the best
thing that happened to [laughter] John Frank, who then joined a law firm in Arizona, in Phoenix,
and became a very very successful lawyer, highly respected in the American Law Institute, and
then wrote a number of books, including a book on Abraham Lincoln as a lawyer, which was the
subject of his talk at the Nathanson lecture.
The fourteenth lecture, I too was responsible for that. I’m not saying all this in a boastful
manner [laughter], just stating the unfortunate facts of the lack of a committee, which I hope will
soon be created. At any rate, the fourteenth lecture was given by Shirley Abrahamson, who was a
colleague of mine and friend for a short time at Wisconsin and then became Chief Justice of the
Wisconsin Supreme Court. She is still Chief Justice of the Wisconsin Supreme Court, very active
in the work of the American Law Institute, and a very excellent judge and scholar.
The fifteenth lecturer was also my work, and that was Gerhard Caspar, whom I had
known in many ways during AALS work and then when he was President of the University of
Chicago, I got to know him while I lived in Chicago, and he, of course, became President of the
University, of Stanford University, and it was while he was President that he gave the Nathanson
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lecture here. I think he was very successful with our students and enjoyed his visit to San Diego
very much. We probably should ask him to come back some time now. He’s still teaching at
Stanford.
The sixteenth lecture was given by Judge Mary Schroeder, who, I believe, taught at
Arizona, did she not?

JM:

I think that’s correct.

CA:

Yeah, she was on the faculty there before she became a Ninth Circuit judge, and she was

a very respected academic as well as an excellent judge and talked about Justice Brandeis.
The seventeenth lecture, I think we owe to Yale Kamisar, and I might say that it is one of
my great pleasures that one of the legacies I hope that I will leave was attracting Yale Kamisar
and Dick Speidel to join us here as Visiting Professors, although Yale has a joint appointment.
He’s not a Visiting Professor. He has a joint appointment at USD and Michigan, and Lee
Bollinger was President of Michigan at the time that he delivered his lecture on affirmative
action just before he was upstaged by the Supreme Court [laughter] opinion on affirmative action.
The eighteenth lecture was given by John Garvey. I think Dan was responsible for getting
Garvey to do this. He was Dean at Boston College, and we were thinking of Garvey for some
administrative post here at USD. He would have been a wonderful person for any such post, and
he gave the eighteenth lecture.
The nineteenth I was again responsible for. We were running out of possibilities, and I
persuaded Vic Rosenblum, who, of course, was one of Nat’s colleagues at Northwestern with
whom I worked in AALS work for many many years, who had the Nathanson Professorship at
Northwestern, and he came for the nineteenth lecture.
The last lecture was given by Justice Stevens again, and I think it was Dan, our Dean
Dan’s wonderful thought that Stevens might like to come for the twentieth anniversary of the
Nathanson lectures, and Dan, of course, was correct, and Stevens came and delivered a very nice
talk.

4

JM:

Carl, I’d like to now talk a little bit about the state of legal scholarship. Since joining our

faculty, you’ve attended numerous seminars and colloquia on various scholarly topics. Do you
have any general observations or opinion on the focus of today’s legal scholars?

CA:

Well, it’s a long long subject and hard to generalize about. In some ways, I share the

concern expressed in many circles, mainly among judges, that current legal scholarship doesn’t
bear on the problems that the judiciary or the legal profession faces and is, therefore, becoming
more and more irrelevant to what the profession, including the judiciary, faces, the problems that
it faces. I think there is some truth to that. The difficulty has been that the bent towards the
enterprise of creating legal theory does not take off from the problems the profession, including
the judiciary, faces. You can do theoretical work if you start with the problems that the
profession and the judiciary faces. That theoretical work would stand on its own feet, but at the
same time might conceivably be of help to the profession. It isn’t only doctrinal work, which is
sometimes unduly depreciated, that is of help to the profession. Theoretical work of the right
kind could also be of help to the profession, if it takes off from that point of view. And by the
profession, I mean not only the judiciary but Congress, all the policy, lawmaking institutions in
our society, the Congress, the judiciary, the administrative agencies. You could begin with the
problems that they face and build your theories on those premises.
The other aspect, and this is again difficult to generalize, because there are some people
who are doing good work in that area, but what is lacking is an empirically founded theoretical
foundation. A lot of the theory work that goes on is really not empirically based, and there’s very
little work going on in that area compared to the amount of resources devoted to scholarship
generally, and by that I mean that you have to ultimately judge the work of the lawmaking
institutions of society by the consequences of their work for the society as a whole, and you can’t
determine what these consequences are unless you go out and find out what they are, unless you
do empirical work about it, so the absence of sufficient empirical work is another basis on which
I would fault the current scholarship, and yet with all its faults, compared to what the situation
was twenty, thirty, and forty years ago, there is at least efforts at scholarship.
The other criticism I would have was, I think, in many ways, the law and economics
movement has had a baneful effect on scholarship, because it’s had, what you might say,
5

imperialistic objectives. In other words, it tries to explain everything. Justice Posner, for example,
Judge Posner, the father of law and economics, has even maintained that law and economics
analysis will explain why homosexual males are more attractive than heterosexual males
[laughter]. That was quite an achievement! But the neglect of other disciplines, all other kinds of
disciplines, had an effect on law too, psychology, behavioral psychology, evolutionary biology,
psychiatry, history, sociology, political science, and there is really no point in assuming that the
only thing of interest to legal scholarship is economics and philosophy, which are the two
dominant trends now. There’s not enough work devoted to psychology and what it might help for
the law, to sociology, to history, etcetera.

JM:

You mentioned Yale Kamisar. I owe this next question to Yale, because I was in contact

with him just the other day and talking about the interview. He suggested the following question:
Learned Hand once said that a law professor can’t be both a scholar committed to objectivity and
openmindedness and an advocate or activist. Do you think Learned Hand had it right, that you
can’t be both a law professor and an activist or advocate?

CA:

No, I don’t think he had it right. No.

JM:

Why not?

CA:

Well, you know from your own experience that, when you approach any problem, you

can’t discard what you are. You approach any problem with the values that you hold and that you
cherish at the time. You can urge that certain things be done, which makes you an advocate at the
same time that you could do very objective scholarship. It depends on the way you go about
adducing the reasons and the empirical data that support what you advocate, and that you
recognize the difficulties and the arguments that could be advanced against what you advocate,
so long as you present them fairly and objectively, and since you do advocate a particular
position, you try to answer these objections as best you can. Now, most scholarship comes up
with some conclusion as to what ought to be. You can’t discuss law without taking into
consideration what ought to be, because that’s what law is all about. Law says, “This is what you
6

ought to do,” “you” being all the people subject to law, to that particular area of law, so that all
discussions of law inevitably involve values, inevitably involve moral perceptions, ethical
perceptions, pragmatic perceptions and conceptions, and I’d like to see a piece of scholarship
that’s worthwhile that isn’t advocacy in its broadest terms. I’m sure Yale would agree with me.

JM:

In 1994, I was privileged to be in attendance when you received the American Bar

Foundation Lifetime Achievement Award. Tell us about your research interests in recent years.

CA:

Well, I haven’t done much in recent years, to tell the truth. What I did, and this is an

expression of frustration, I’ve been working for a long time on a database about the law students
and law professors, which was based on Carnegie Foundation studies done in 1969 and 1975, a
long long time ago. These are amazing databases. I’ve written two articles based on them, and I
have continued work on that, but I realize that I will never get anything done, and I have turned
over more than two thousand pages of stuff to the American Bar Foundation in the hope that they
will find somebody to go through that data and write it up, which is a task that I have abandoned
in frustration. Now, what came out of that, and I’ve given the library some copies of it, which
came out within the time period you’re talking about, because Roger Crampton(sp??) asked me,
he knew I had this stuff, to publish it separately, since I wasn’t going to do this longer stuff,
which was called “Historical Statistics of Legal Education.” I don’t know that I ever gave you a
copy. I should, and I will. There is nothing available outside of this work dealing with
fundamental statistics about legal education, the number of law schools, the number of students,
the number of faculty, admission requirements, graduation requirements, you know, basic data
that we need to talk about legal education, and what I did was to do this work. It took a long long
time, and I published it. This was my most recent publication, and the ABF put it out as a book,
and I’ll give you a copy of that

JM:

Thank you, I’d like to see it. The next section that I want to talk about is the

administration, but I see that we have to change the tape again, so we’ll take a brief break.
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JM:

Carl, let me shift your attention to the administration of the University of San Diego.

How has the University changed during the respective tenures of the various presidents of the
University that you’ve served under; Art Hughes, Alice Hayes, and Mary Lyons? It’s obviously a
little soon to talk about Mary Lyons, but what’s your perception how the University has changed?

CA:

Well, I wouldn’t really know. One of the beauties of being in the position I am is that I

don’t have to worry about administrative duties or administrative matters, and I’ve never had a
picture of how the University as a whole is governed, so I really can’t answer your question
intelligently. It would have to simply be based on hearsay.

JM:

Could you offer your insight as to how the law school as an institution has changed

during the respective administrations of Sheldon Krantz, Kristine Strachan, and then our current
Dean?

CA:

Well, certainly the administrative staff has increased, but this seems to be [laughter] the

case in all law schools. I’ve been amazed by looking recently at the administrative staff at the
University of Minnesota Law School. Again, I can’t judge this except from my own point of
view, which is very very limited in this respect. I know that Sheldon was in a great deal of
trouble; I never could understand exactly why, and, as you know, you and I have not always
agreed, even about Kristine Strachan, so [laughter] I think I’m not really competent to judge
those matters.

JM:

What about the faculty itself? How has the faculty changed as a body?

CA:

Well, the faculty has changed enormously. The amount of scholarship that the faculty is

putting out is just amazing, really, and I think that the school will benefit in the long run for it,
It’s almost difficult to read everything that the faculty writes now, which is quite something. I
mentioned it before, I’m now reading Roy Brooks’s book, for example, which is a very big one,
and I follow in international law, Mike … how could I forget Mike’s name? … Ramsey. I
follow Ramsey’s work carefully, and Larry Alexander floods me with [laughter] his stuff, so this
is something the school could be greatly proud of, and I think the addition of Larry Solum was
quite a coup, and I think he will add tremendously to the work of the school. Dick Speidel and
Yale Kamisar tell me they are looking forward eagerly to coming back shortly, so in quality and
in productivity, there’s no comparison between the current faculty and the faculty of 1985.

JM:

You’ve taught a variety of courses at the law school. Are there any courses that stand out

as particularly satisfying to you, and if so, why?

CA:

Oh, yes, I must have taught almost ten different courses here over the years. The main

thing that I would like to mention, because I’m sorry about what happened to it, is a course I
introduced, the course in legal history, and since I left that field, nobody has picked it up. Mike
Rappaport is doing a course in constitutional history, which is different, of course, from
American legal history in general, and I wish we could find somebody who would do American
legal history in general. I’ve also three, two years ago introduced a seminar, which I will do this
Spring on the law of democracy. I’ve labeled it “The Law of American Democracy,” because
there are all kinds of different democracies, and although the casebook that I principally use is
called “The Law of Democracy,” it really is the law of American democracy. But I’ve also
taught European Union Law, which I’ve enjoyed [laughter] tremendously here, as well as
Administrative Law, Legal Profession, Constitutional Law, and Civil Procedure. That’s about it.

JM:

Carl, you’ve also taught numerous times in the law school summer foreign programs.
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CA:

That’s right.

JM:

Could you just briefly tell us a little bit about your experiences in …

CA:

Well, I owe these experiences to you. I’ve only gone abroad when you’ve directed one of

these programs [laughter]. They were great experiences, of course. I think we started at Oxford,
did we not?

JM:

We did.

CA:

At Oxford, and I think in most of these summer programs, the faculty is completely

overworked. Teaching two hours a day five days a week and preparing for it in areas which are
new, comparative law areas, is a full time job, which gives you little time to enjoy your
surroundings. But you’ve always made it pleasurable. I think the last time we were together was
in Florence, which was a great experience, and I’ll never forget your saving my life one day.
This was at the end of a period, I began to have a low blood sugar experience. I almost fainted
and was incoherent for about three minutes, and you noticed this immediately and took me by
the hand and led me across the street to the most magnificent Italian pastry shop, and I filled up
on pastries. I [laughter], recovered almost instantly, but that was not an academic experience, but
I think the Florence experience for learning was amazing. I taught European Union Law that year,
and I taught Comparative Civil Liberties at Oxford, and then at London, were you in London?

JM:

I have been at London.

CA:

Yeah, Comparative Administrative Law, I taught at London.

JM:

Let me shift to the future with a few questions. Put yourself in the role of advising a

student who is thinking of applying to the USD Law School. What advice would you give to
him or her about USD?
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CA:

Well, there’s one of my grand-nephews in that position. Unfortunately, he chose to go to

Berkeley [laughter]. I tried to persuade him to come here. I think that what I would say to
students above all is that the faculty cares about students. I think this is generally true, although
there are still a few, and there always will be a few, who believe that law schools would be
wonderful if there were no students around at all [laughter]. Apart from that small group of
dissenters, I think most members of our faculty care deeply for students and their welfare and are
dedicated to teaching as they are to scholarship, so that students would find a caring faculty as
well as a culture and group life among the students that I think is very congenial for a pleasant
life as well as a life of learning.

JM:

Let me ask you another general question looking to the future and that is what advice

would you give to an entry-level faculty member on the issues of the balance between
scholarship, teaching, and community service?

CA:

Well, I think that before attaining tenure, it is sometimes impossible to impose all three

obligations on a non-tenured faculty person. There ought to be some allowances made. If writing
is expected, then teaching obligations have to be imposed that aren’t so onerous as to foreclose
the possibility of good scholarship. Given the fact that there may not be such allowances made, a
non-tenured person has to be concerned, above all, with complying with the writing requirements
for tenure, because they will be determinative. Very little can be attributed on the credit side to
public service. Public service ought not to be a factor in attaining tenure.Public service should
not be a substitute for good scholarship to attain tenure. There will be plenty of time, a whole
lifetime, subsequent to the attainment of tenure for public service. The scholarship requirements
must be made clear and attainable in terms of the scheduling of courses and the quantity of
courses assigned to non-tenured faculty.

JM:

Carl, that concludes this afternoon’s interview. I want to thank you for taking this time to

share your thoughts with me, and I look forward to many years of additional association with
you.
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CA:

I want to thank you for the care and concern you’ve taken in arranging and conducting

this interview. Thank you.

JM:

Thank you.
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